Annex 1
Bankruptcy Court Order

TC1:464959.1 -4 -




AUL-(3~2001  15:48 FROW-HAN | FYKING 6174230494 -016
- ATED mﬁ&nx&"mg
{0 AN : };, ‘J R \: .‘"-:: 4‘!\% E f

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

P.802/010  F-848

(EASTERN DIVISION)
)
In re: )
) Chapter 11
ESSENTIAL.COM, INC,, } Case No. 01-15339-WCH
)
Dehtor. )
)

ORDER AUTHORIZING SALE OF CUSTOMER BASE

THIS MATTER having come before the Court on the Emergency Morion of the Debror
Pursuant to Section 363 of the Bankruptcy Code for an Order Awthorizing: (I) Private Sale of
Assets Free and Clear of Liens, Claims, and Encianbrances; (I]) for the Establishment of
Bidding Procedures, Including Break Up Fees and Overbid Protection and (IIl) For
Awthorizarion ro Cease Providing Services (the “Sale Motion™) and the Motion 1o Amend
Debtors Emergency Motion: (I) For Awthority to Sell Debtor’s Assets by Private Sale Free and
Clear of Liens, Claim, Encumbrances and Interests; (Il) For Establishment of Bidding
Procedures, Including Break Up Fees and Overbid Protection; and (III) For Authorization to
Cease Providing Services (the “Amended Sale Motion™) (collectively, the “Private Sale
Motions™). A hearing on the Private Sale Motions was held on August 9, 2001 (the “Sales
Hearing”).

NOW, THEREFORE, based upon 2ll of the evidence, including evidence proffered or
adduced at the Sales Hearing, objections and representations and argumemnt of counsel in
connection with the Sales Hearing, and offers of proof on the record, and upon the entire record
of the Sales Hearing and of the chapter 11 case of Essential com, Inc. (“Debtor”), and after due

deliberartion thereon, and good cause appearing therefore,
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ft is hereby found, concluded, and determined that:

A The findings and conclusions set forth herein constitute the Court's findings of .
fact and conclusions of law pursuamt to Rule 7052 of the Federal Rules of Bankruptcy Procedure
(the “Bankruptcy Rules™), made applicable to this proceeding pursuant 1o Bankruptcy Rule 9014.
To the extent any finding of fact shall later be determined to be 2 conclusion of law it shall be so
deemed and vice versa.

B. This Court has jurisdiction 1o hear and determine the Private Sale Motions
pursuant to 28 U.S.C. §§ 157 and 1134.

C. Venue of this case in this district is proper pursuant w 28 U.S.C. § 1408(a) and
§ 1409(a).

D. Determination of the Private Sale Motions is a core proceeding under 28 U.S.C.
§§ 157(b) (2)(A) and (N). The stanuory predicates for the relief requested herein are §§ 105 and
363 of the United States Bankruptcy Code, 11 U.S.C. §§ 101 er seq., as amended (the
“Bankruptey Code™), Bankruptcy Rules 2002, and 6004, and MLBR 2002-1 and 6004-1.

E. On June 29, 2001 (the “Petition Date™), the Debtor filed a voluntary petition for
relief under chapter 11 of title 11, United States Code (the “Bankxuptcy Cade™) with the
Bankruptcy Court. Since the Petition Date, the Debtor has continued to operate its business and
manage its affairs as a debtor and debtor in possession pursuant to sections 1107 and 1108 of the
Bankruptey Code. On July 18, 2001, the United States Trustee appointed a creditors’ commirtee,
pursuant to Section 1102 of the Bankruprey Code. No trustee or examiner has been appointed.

F. The Debtor provides telecommunication services to certain individuals and small

businesses (“Customer Base™).
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G. The Debtor entered into, subject in all respects to approval of this Court, 1o the
certain agreements (collectively, the “Agreements”) for the sale of the Customer Base and
certain of the Debtor’s trademarks and URL, as follows:

(i) Assei Purchase dated July 26, 2001 (the “Zone Agreement”) with Zone Telecom,
Inc. (“Zone®), for the purchase and sale of certain parts of the Customer Base for
$325,000; -

(i) Asset Purchase dated July 26, 2001 (the “Broadview Agreement”) with
Broadview Networks, Inc. (“Broadview™), for the purchase and sale of certain
parts of the Customer Base and certain of the Debtor’s radenames, and URLs for
$475,000; and

(iii) Asset Purchase dated July 26, 2001 (the “Essex Agreement”) with Essex
Communications, Inc. (“Essex™), for the purchase and sale of certain parts of the
Customer Base for $125,000;

H. On August 1, 2001, this Court entered an Order (“Sales Procedure Order™) with
respect to the Private Sale Motions.

L The Private Sale Motions are for a sound business purpose, are in the best interest
of the Debror’s estate, and are anthorized outside the ordinary course of business, pursuant to
section 363(b) of the Banknuptey Code.

1 The Debtor provided fair and reasonable notice of the Private Sale Motions and
the Sales Hearing 10 all creditors and other parties in interest and such other notice as is
approprizte under the circumstances. The Notice of the Private Sale Motions provided interested

bidders with notice of the Private Sale Motions and Sales Hearing and an opportunity 1o bid for

the Customer Base.
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K. An abjection to the Private Sale Motions was timely filed by the Office of the
Attorney General of Commonwealth of Massachusetts (“Mass. AG Objection”™).
L. The Debror received qualifying counter-offers from:
(1) United Systems Access, Inc. (“USA”) submitted a coumterofier for the entire
P‘Ak""’ o USAS oud
Customer Base and the other assets subjeet-te-the-Broadview Agreement (the
“USA Entirety Bid”) for $1,100,000; and
(it} Eastern Telephone, Inc. (“Eastern™) for a certain part of the Customer base
described in the Broadview Agreement for $535,000.
M.  Based uponthe fqregoing, and for reasons stated on the record ar the Sales
Hearing, this Court has determined that the best offer to purchase the Customer Base has been

submirted by: 1 2
Uniad Ssloms Access dves e L3380 080

N. Based upon the foregaing, and for reasons stated on the record at the Sales

Hearing, this Court has determined that the second best offer 1o purchase the Customer Base has

been submitted by:
_-_2:0 ne ‘(S\‘L- QB:{'S <o

Essax \ov ¥125 00 ©
Bwodunes e T Y5000
0. The Private Sale Motions request that the Customer Base be sold free and clear of

all liens, claims, interests and encumbrances whatsoever (“Liens™), known and unknown,

including without limitation, those liens asserted against the Customer Base and noted in the

Private Sale Motions, and any liens, claims, interests and encumbrances held by any of the
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creditors of the within bankruptcy estate of the Debtor. A sale of the Customer Base other than
free and clear of liens, claims and encumbrances would be of substantially less benefit to the
bankruptcy estate.

P. At the Sales Hearing, the Debtor and the Official Commirttee of Unsecured
Creditors recommended that the Court approve the sale of the Customer Base. Al secured
parties with liens on the Customer Base have either consented 10 or have received notice and not
objected to the sale of the Customer Base, with such liens to attach to the proceeds of sale, or
such parties could be compelled 1o accepr monetary satisfaction of such lien.

Q. It is therefore in the best interests of the bankruptey estate herein, that the Court
enter this order (the “Sale Order™) (i) pursuant to §§ 105(a) and 363 of the Bankruptcy Code,
autharizing and directing the Debtor to sell the Customer Base to the successful bidders

(“Successful Bidderf™): U S A

ula gdrety B,
subject to such additional terms and provisions as may be set forth in thc%@eeam&s insluding-
‘&éj‘ﬂﬂmﬁ‘. &m"? mc&mi’flﬁe‘ .

R. The approval of the sale of the Customer Base to the Successful Bidders, and
consummation of the transactions contemplated thereby are in the best interests of the Debtor, its
creditors, and the bankruptey estaze. The Debtor has presented good and sufficient business
justification for the sale of the Customer Base pursuant to § 363 of the Bankrupicy Code.

S. The parties represented to the Court that the offers wo purchase the Customer Base

by the Successful Bidders have been proposed by the Successful Bidders in good faith in
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accordance with the standards of applicable law; that the Successful Bidders are not currently
affiliated with either Debror; and thar the Successful Bidders are good faith Successful Bidders \
under § 363(m) of the Bankruptcy Code and, as such, is entitled to the protections afforded
thereby. The Court has heard no argument or allegation to controvert those representations. No
party has alleged that any party has engaged in any conduct that would cause or permit the sale
to the Successful Bidders 1o be avoided under § 363(n) of the Bankruptcy Code.

T. The Debtor has requested that the Court make this Order effective immediately
irrespective of Bankruptey Rule 6004(g), and good cause appears for such an action.

U. The sale and wansfer of the Customer Base (1) will be a legal, valid and effective
transfer of Customer Base of the bankruptcy estate of the Debror, and (2) will vest the Successful
Bidders with all right, title and interest of the bankrupicy estate in and to the Customer Base free

and clear of all liens, claims, encumbrances and interests thereon.

NOW THEREYORE, it is HEREBY ORDERED, ADJUDGED, AND DECREED AS
FOLLOWS:

1. The Private Sale Motions shall be, and hereby are, granted and the Apreements
incorporated therein approved as being in the best interest of the Debtor's estate.

2. The Mass. AG Objection is W H’\ © Smphat—.

3. The Debtor is authorized and directed to consummate the transactions
contemplated hereby and 10 sell, transfer, deliver, convey and assign the Customer Base to the

Successfiul Bidder;.

M 8- The Successful Bidder} a¥e authorized 10 send any required notices to the

Debtor’s customers.
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4. It is hereby further ordered
tender the Purchase Price to the Debior o<
entey-ofthis-Ordey, the Debtor is hereby authorized to sell the Customer Base, without further

order of the Court, 10 the second highest bidderg'*
e lov ¥ '3":{'S\ G0
Essest v ¥ OLG 502
Broadytw AT o2
=, ’MW\'MAMO M‘\.’f@o‘é
6. In the event of the failure of any of the Successful Bidderd to close on the

Agreements, the Debtor is authorized to retain any deposits provided by such Successful Bidders
as liquidated damages for such failure.

7. The Debtor is authorized to pay such break up fees, as may be applicable,
pursuant to the Sale Procedure Order.

g. Effective upon the Closing, title in and to the Customer Base shall automatically
vest m the Successful Bidder& free and clear of all liens, including without imitation all hens,
encumbrances, claims and interests, and any liabilities including, but not limited to: (&) amounts
owing with respect 10 the Customer Base which accrued prior 1o the Closing, (b) those based on
theories of successor liability, de facto merger or substantial continuity, and (¢) employee benefit

obligations (collectively, the “Liens™).

9. “Us "Q" is a good faith purchaser pursuant

to § 363(m) of the Bankruptcy Code and, as such, is entitled 1o the protections afforded thereby.
10.  This Order is deemed 10 operate as a release of all Liens on the Customer Base as

of the Closing. All holders of Liens on any of the Customer Base are hereby directed to prepare,

and file promptly after the Closing, if such Liens are recorded, releases of such Liens reasonably

satisfactory to the Successful Bidders.
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11.  This Order is deemed 10 be in recordable form sufficient to be placed in the filing
or recording system maintained by any Recording Officer.
12.  The Debtor is hereby authorized to execute and deliver such closing and other

confirmatory documents and to do such things as are necessary and appropriate and as are

reasonably requested by the Successful Bidder{ ro implement and effectuate the provisions of

i 1 -'ﬁ \-.\*-L‘v*- !‘-"‘n{"“t " ¢-~+¢.r'.ﬂ- \JCG
this Order and the transactions approved herebys, La;;o:féM Qi vrie & ‘..A.W:JL.J‘ u,L-wSk..l 8.t

o “ v Fla _—rcfccén;tomcdf-ﬁ{ Bod sty
13.  No bulk sales law, or similar lawdeﬁ an§ Stare o&?h‘::?ﬁuisdictmn shall apply in (3 (4w ve

j‘!o‘\. fn;ﬂ Q.-r

any way to the transaction contemplated by this Order. fedeogh ort §kote
7"4!&(.00:*1\—-.:,{ & Feond
- L
14, For good cause as established by the record in this Case, and lrrcspgzuz'e of 4 o . 'Z"; ﬁ": ~tr

eb Fewmed |
. Bankruptcy Rule 6004(g), this Order shall be effective immediately upon entry pursuant to

Bankruptcy Rule 9014 and 7062. No automatic stay of execution applies with respect 1o this
Order.

15.  This Court retains jurisdiction to:

a. Interpret, mplerment and enforce the terms and provisions of this Order, any
subsequent amendments 10, modifications of, consents relating 1o, or waivers
thereof or any related documents, including any escrow provisions and
agreements established in connection with the wansactions contemplated thereby;

b. Protect the Successful Biddcr‘;, and the Customer Base, against any Lien;

¢. Resolve any disputes arising under or relating to the Customer Base, the Private
Sale Motions and this Order; and

d. Adjudicate all issues concerning (alleged) pre-Closing Liens op, and the proceeds
of the sale of the Customer Base.

16.  The provisions of the Private Sale Motions, together with the provisions of this
Order, are binding on, and inure to the benefit of, the successors and assigns of the Debror, its

estate, creditors and shareholders, any trustee whether in chapter 11 or chapter 7 and any

examiner with expanded powers, and receiver for the Delxar ar assignee for the bepefit of its

8-




* . AUG-09-2001 16:4¢ FROM-HANTFYLKING 6174230498 1-016  F.016/010 F-843

creditors, and are binding on and inure to the benefit of the successors and assigns of the
Successful Bidde:ﬁ.
17.  Any provision of this Order which is determined, construed or deemed to be a

finding of fact or a conclusion of law, respectively, or 2 mixed finding of fact and conclusion of

law, shall be as so deterniined, construed or deemed notwithstanding the labeling placed on such
provision in this Order.

DATED THIS f’ DAY OF Z/% , 2001,
gORABLE W IAM C. HILLMAN

UNITED STATES BANKRUPTCY JUDGE

:ODMAPCDOCS\DOCS\311268\]




